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he organisational system of Arab Islamic societies has been accurately described

as a ‘mosaic’ made up of different confessional communities.!”” This structural

model, more than likely dating back to the urban organisation that already existed
in the period before Islam, has been present since the beginnings of Muslim civilisation,
demonstrated by the fact that it has withstood all the changes this society has undergone
throughout the centuries. This tendency to organise into semi-autonomous confession-
al communities also stretches to non-Muslim groups that inhabit in the Levantine Arab
countries, and who, in this particular aspect, were decidedly influenced by the contact
with Islam.!%
This Islamic method of organising society aimed to protect and distinguish between
different religious groups by establishing, on the one hand, the superiority of Islam as a
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religion and its political pre-eminence,'” and on the other, ensuring the existence and

autonomy of these communities, provided they did not interfere with the lives of Muslims
or the stability and security of the state."!” The three principles behind this method of
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organisation, originating from the Koran itself and with a tradition that dates back to the
times of Muhammad, are the following: 1) the aforementioned superiority of Islam, 2)
religious tolerance and 3) the stringent differentiation between communities.!"! In their
famous Koran commentaries, classic authors such as Muhammad al-Qurtubi (d. 1272)
mentioned these guidelines and their legal repercussions.!'?

It is interesting to note how in the Arab countries that emerged from the ruins of the
old Ottoman Empire—particularly, though not solely, the Syrian Arab Republic—this
organisational religious system was preserved partially modified, coexisting with modern
and Western legislation. In the legal structure of the Syrian state, this makes possible
the combination of at times contradictory concepts, such as the state, nation, religion,
secularism, religious community and citizenship. The pages that follow will explain the
origin of this duality, which is positioned precisely in the late Ottoman Empire, during the
period of reforms better known as the Tanzimat.

THE ORGANISATION OF RELIGIOUS COMMUNITIES IN THE OTTOMAN ERA

The Ottoman governors, known for being eminently pragmatic in their principles and
actions, always tended to respect the legal customs of groups of people incorporated into the
empire, combining them with Islamic law and the absolutist tradition characteristic of their
central Asian nomadic tradition.!” The pragmatism of the Ottoman government is easy to
understand from the point of view of the social complexity that stemmed from the vastness
and variety of the domains under the authority of the sultan. In any event, the organisation of
religious communities, at least in the Arab provinces, followed the guidelines established by
the sharia, although the conditions and circumstances could vary from one place to the next,
depending on local uses or the governors’ attitude.!™* This part of the empire continued to
organise the religious communities with a taifa system, however this system would be greatly
modified from the 18" century onwards, and particularly during the 19" century.

The noun taifa is used in Arab documents to denominate the religious communities,
especially the non-Muslim ones. It is a word with a particularly vague meaning, and is
employed to designate any group of people that differ from the rest because of a particular
trait—be it profession, language, religion or any other defining aspect linked to identity.
The term taifa passed, virtually unaltered, into Ottoman Turkish (aife), maintaining the

same meaning as in Arabic.
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It is interesting to note discernible similarities between the professional classes and
religious communities. In the Ottoman documents originating from Syria, both groups
are called ‘taifas’ and share common traits, right down to the last detail: a) they are local;
b) they have their own statutes for self-government, based on their uses, customs and
traditional regulations; c) they possess their own autonomy with which to choose their
own leaders and representatives; and d) they require the official sanction of the authorities
of the state—after which the head or leader of the organisation becomes administrator,
collector, governor and representative of the taifa, and may even make use of its civil
power to do so.!” As already indicated, the Ottoman Empire maintained the traditional
system of religious organisation that came from previous epochs. It even employed the
same Arabic term to designate religious communities—remarkable for an administration
as sophisticated as the Ottoman one, with such precise institutional vocabulary and certain
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very well defined functional institutions.""® This would suggest that it did not create an
institution or specific policy in this respect.

Many Western studies uphold the theory that, following the conquest of Constantinople
(1453), Sultan Mehmed II Fatih introduced a system called ‘millet’, a word that came from
the Arabic milla (and in Ottoman Turkish meant ‘nation or group of people with the
same religion or language’),!"” which would become an essential and characteristic part
of the organisation of the empire from the outset. According to this idea, each religious
community acknowledged by the Sublime Porte would receive the title of millet and be
centrally governed by the respective supreme religious authority from Istanbul, named
by the sultan to that end. Thus, from the beginning, the Ottoman Empire distinguished
between the governing millet (namely, that pertaining to Sunni Muslims or millet-i hakime/
millet-i islamiye) and the governed millet (milel-i mahkiime), that is, the rest of the religious
groups.

In current research, this theory of the millet tends to be considered erroneous, since the
reasoning is based on an untimely interpretation of the use of this term in documents—as
adequately demonstrated by Halil Inalcik and Benjamin Braude. The first of these authors
suggested that the modern meaning of millet could have influenced the interpretation of

the term in documents prior to the reforms of the 19" century,!® while Braude deemed the
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system a ‘myth’, putting forward guidelines for the correct analysis of the sources in which
the term millet is mentioned.""”

All of this points to the millets— centralised as they were around Istanbul authorities,
with the aim of grouping all citizens according to a religious criteria—being a progressive
creation, which culminated in the 19" century. The formation of this new organisational
system began in the 18" century with the so-called ‘Millet Wars’, in which there was a
predominance of concerns over the growing interference by the West in non-Muslim
religious groups at the heart of the Ottoman Empire, and the ambition of religious leaders
in close proximity to the Sublime Porte, who took advantage of the circumstances to extend
their power to the co-religionists within the empire. The conflict ended with the approval
of Rum milleti and Ermeni milleti (the Byzantine and Armenian millets, respectively), but
what had initially been limited to these two specific groups ended up spreading around all
the communities, with the understanding that making use of their own religious identity
could mean obtaining the title of millet and securing political advantage —given that such

acknowledgement would open the door to the power game of the court.'®

TOWARDS THE POLITICISATION OF RELIGION

It was during the Tanzimat, the series of reforms that began in the second third of
the 19" century, that this millet policy reached its peak. Paradoxically, this epoch, which
marked the beginning of the legal modernisation of the Ottoman Empire and the birth of
secularism at its heart, was also when a system was established that granted new political
power to religious communities. The Tanzimat were promoted with the aim of overcoming
the crisis and decadence of the empire, through an essentially centralist policy and reforms
that responded not to social demand but rather to an initiative of the governing elites. These
reforms began with the Giilhane Decree in 1839, which gave rise to a set of measures:
including the renewal of the legislation, the aggiornamento of bureaucracy and the army,
and the end of the traditional vision, according to which Islam must have political and
social pre-eminence. After Gulhane, Ottoman citizens benefited from the same rights and
shared the same obligations, without distinctions of religion. The decree tacitly declared
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universal equality, thus going against the sharia and popular opinion.'” The refusal of the

highest Sunni religious authority in the empire, the Seyhiilislam, to endorse the decree (it
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was standard practice to approve laws that were related to Islamic law) showed the unease
with which these measures were welcomed. This epoch would see the start of tensions
between politics and religion.'?

It was, in fact, the Imperial Decree of 1856, known as Islahat Hatt: Hiimayun or
the Imperial Decree of Reforms, which brought about insurmountable discordance,
as it proposed bold measures of modernisation whilst establishing the continuation of
religious separation. It appealed to common citizens and equality between Ottomans,
without distinguishing between sex or religion, whilst at the same time sanctioning the
millet as the organisational system of religious communities, thus confirming their rights
and privileges and establishing that it was the communities themselves, via their religious
representatives, who must manage individual personal status law regarding matters such
as marriage, family, inheritance and filiation.'” Unfortunately, this initiative to modernise
while maintaining the traditional status quo gave rise to three disagreeable circumstances
regarding the survival of the empire:

1. On the one hand, the process was traumatic for the people, since the traditional
social structure was suddenly dismantled. Many believed Westerners were ultimately
responsible, as the reformist ideas went against the order inspired by the sharia.'* In some
places this discontent exploded in the form of religious violence, as was the case with the
1860 massacre in Syria.'?

2. On the other hand, the authority of the sultan became seriously compromised, since
many Muslims started to consider him an undignified representative of religion.!?® In Arab
territories, this situation triggered a type of religious-based Arab nationalism that supported
the creation of a purely Arab caliphate in contrast to the corrupt Padisah.'”

3. The millet system enabled religious power to be centralised in Istanbul, thus putting
an end to the autonomous and local nature of the taifas. This accentuated the national
consciousness of citizens from the provinces, who, having been under a distant authority,
reacted by politicising religion, language and ethnicity—elements that had never
represented a problem for the common consciousness up until that moment. Therefore,
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one consequence of the Tanzimat was the emergence of different types of nationalism
within the empire, including the incipient Arab and Turkish nationalism.!?

The organisation into millets lasted until the end of World War I and the dissolution of
the Ottoman Empire —made final after it suffered defeat to the Allied powers. Nevertheless,
there is a great deal of data (relating to, for instance, ethnically and religiously motivated
massacres between 1894 and 1897) that verifies how already in the epoch of Abdiilhamid
IT (1876-1909) the state was unable to manage the heterogeneous nature of the different
millets under one common Ottoman nationality (osmanlilik). Gradually, the notion that
Islam was the only idea capable of uniting a society was forged (bearing in mind that the
areas with a Christian majority were progressively becoming independent throughout
the 19" century. This was the case with Armenia, which remained under Russian control
from 1828 and 1829, and Greece, which became independent in 1830. It was the same
for Serbia, Romania and Bulgaria in 1878, the same year the Austro-Hungarians annexed
Bosnia and Herzegovina, and the Russians Eastern Anatolia. By the end of the century, the
Ottoman Empire was overwhelmingly Muslim), as was the notion that the millet system
must disappear by means of an almost forceful process of assimilation.'” In the final decade
of the empire, the only aspect people could hold onto was Turkish identity.

In the Turkey that came into being after the empire’s defeat, with a state wishing to
forget its past, the millet system did disappear. However, in the eastern Arab territories of
the Ottoman Empire that remained under the Mandates, and especially under the French
Mandate (as in Syria’s case), the Ottoman organisation of religious groups was preserved
and partially modified. Hence the paradox that remains in Syria of a state with modern
structures coexisting with a traditional religious organisation.

THE CONFESSIONAL STRATEGY DURING THE FRENCH MANDATE FOR SYRIA

The shortly lived kingdom of Faisal bin Hussein in Syria (1919-1920) did not represent
any significant change in the confessional organisation of the Syria~Lebanon territory.
This interim was followed by the French Mandate for Lebanon and Syria, which, although
justified by the League of Nations (in 1922), would mean the inhabitants of this territory
would never see the legitimacy the sultans had possessed.!® As shown in the results of the
King—Crane Commission, an official and neutral investigation endorsed in 1919 by the
North American government (at that time Woodrow Wilson was in office and his post-
war policy regarding the old Ottoman territories was based on the right of the people’s
self-determination), the majority of the inland population, namely Syria—in contrast

128  Albert Hourani (2003). La historia de los drabes. Barcelona: Vergara, p. 379; Maxime Rodinson (2005). Los
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to the Christian majority in Lebanon—were radically opposed to any French or Zionist
intervention in their country. They saw their hopes of building a nation in the so-called
‘historical Syria’ (that is, inland Syria, Mount Lebanon, Palestine and Jordan —territories
that have always embodied linguistic, cultural and social unity) reduced. In fact, only the
Maronites and the rest of the Catholics preferred the French.”

Yet neither the British nor the French took on board the recommendations of this
investigation, though the French did make use of the data generated to design their
government strategy. In fact, during the period spanning the Mandate in Syria (from
1920 —although the official date is 1922 —until 1946), the French designed and developed
a policy based primarily on the operation of the different religious communities.

What is striking is that under such circumstances, an openly secular country like
France made use of religion as a political tool."*? That said, the possible reasons for this
course of action are twofold: firstly, because maintaining the religious system could have
served as an instrument for dealing with the dominant Arab nationalism in inland Syria;
and secondly, because French policy during this period applied the use of colonial theories
that supported the so-called ‘association principle” ahead of the ‘assimilation principle’,
considered obsolete at the time.

This desire to weaken the dominant Arab nationalism frequently identified with the
Sunnis in inland Syria was the main reason the French maintained the religious system.
The new governors brought with them their experiences of North Africa, which influenced
them against Sunni [slam and determined the parameters of their policies.** Consequently,
the French could justify their presence in the area, given that their main mission was to
defend the interests of minorities before the Sunnis (it is worth recalling that the minorities
matter was one of the burning issues in the League of Nations after the war of 1914-1918,
and the concession policy of the Mandates was conditioned by this issue).”** Some authors
have also pointed to France’s naive view of the situation, which would have been guided
from the outset by optimistic information regarding the welcome they would receive from
inhabitants of the territory. Such information, comparing the willing disposition of the
Syrians with that of the inhabitants of Lebanon regarding France’s presence in the area,
originated from the missionaries, the resident advisers in Damascus and the Rum Uniates
of Hawran, and clashed with the harsh reality that followed the arrival of the heads of
state.!
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no. 27, 2nd section (2 December 1922), xviit + map, 1 The Geography of the Claims, 111, paragraph 3.
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The other reason for maintaining a religious system, the aforementioned ‘association
principle’ (designed by Marshal Lyautey for Morocco), advanced how, when faced with
the Furocentric idea of making the native people more French, it was more advisable,
useful and efficient to keep local institutions—ultimately controlling them by means of
representatives from the mother country and exclusively French civil servants.”®® Such
respect for (Ottoman) institutions in the area was useful for justifying the backing of Article
6 of the Mandate of the League of Nations for Syria (1922), which guaranteed respect of
the people’s religion under French authority. This religious policy materialised primarily
in two forms: the creation of religious states and the maintenance and development of the
taifa system.

With regard to the creation of religious states, the French made use of the provincial
organisation forged by the sultan in 1864 in Syria and Lebanon!”’ to create their own
religious-inspired territorial division. A mere six weeks after they entered Damascus (1920),
the state of Greater Lebanon was established and conceived as a ‘confessional community’
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to welcome local Catholics,”® adding territories belonging to Syria. Shortly afterwards, the

autonomous Alawi territory was created and, in 1922, named a state, with the justification
that the group needed protection from the Sunnis.” Subsequently, the autonomous
sancak of Iskenderun was formed and, in 1939, handed over to the Turks, in exchange for
neutrality in the global conflict that was looming."™ The Druzes also signed an agreement
for the creation of their own state in Jabal ad Duruz in 1922, meanwhile the predominantly
Sunni and Arab nationalist populations remained located in the inland states of Damascus
and Aleppo, which were unified in 1924.'%

The second measure, maintaining and developing the taifa system, is precisely
the one we are concerned with in our argument—given the fact that the French
maintained and respected the Ottoman legislation regarding the millets, appropriating
it for the new political and regional set-up. As Benjamin Thomas White points out,
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it is quite possible that the French ceded to the demands of the religious heads, who
wished to preserve their traditional power in facing the danger from Western-based
secularisation.'*

At any rate, during the period of the French Mandate, the Ottoman system developed
under the Tanzimat was adapted — in this case recovering the term taifa to refer to what were
previously called millets. Therefore, the noun taifa in the French Mandate’s legislation must
not be understood in a traditional sense (in other words, as a local organisation), instead it
should be likened to what the Ottomans called millet. The coincidences are multiple: a)
both involved legal entities with national scope, recognised by a central authority via an
official document; b) in both, the highest religious leader acquired the power of attorney
of their community before the state; ¢) as in the epoch of the Tanzimat, the religious taifas
were obliged to subject their statutes to the examination of the authorities, who determined
the benefit of the hierarchical structure of the community, the dogmas and religious laws,
the personal status laws and the administration method; and lastly d) in the case of both
the Ottoman millets and the mandatary taifa, the approval of the religious community
meant the recognition of their traditional privileges, while their personal status was turned
into civil law and placed under state protection and the control of the public powers.
Further proof that the organisation of the Ottoman Empire was accepted by the French is
demonstrated by the fact that until 1936 no actual regulations were promulgated for the
religious communities, given that (in mandatary logic) the triumphant Arab nationalism
represented by the National Bloc (al-kutla al-wataniyya) could only be counteracted by
once again employing confessional logic.'#

Nonetheless, this arrété did not go down well with either the religious leaders, who
wished to maintain greater power within their communities and free themselves from
the uneasy supervision of civil power,' or with the Sunni Ulamas, offended by a decree
that overlooked the sharia and treated Muslims as just another simple confessional
community, tacitly allowing the marriage between a Muslim woman and a non-Muslim
man, considering the possibility of freely changing to ‘any’ religion, or even—pursuant
to the modifications upheld in 1938"™ —permitting individuals without a recognised
confessional group or Muslims who have changed religion to raise their offspring in this
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belief. The reactions in opposition, manifested in the form of popular protests, reached
such a magnitude that the high commissioner agreed to call a halt to its application.!*
Yet the French initiative did not fall by the wayside. Interestingly, the new independent
Syrian state created in 1946 would incorporate the decrees mentioned above, thus
sanctioning the taifal organisation that had been adapted by the mandatary power using
the Ottoman model and so establishing continuity between the Ottoman period and

modernity—the focal point of the premise this paper is based on.

THE SYRIAN DILEMMA

The Syrian Arab Republic that emerged after World War II based its political ideology
on conciliatory secularism, which left religious differences aside for the sake of national
construction and was rooted more in Arab nationalism —and the Ottoman reforms of the
19% century, previously referred to— than the secular tradition of France.'¥

In fact, the Syrian constitutions that materialised after independence (there were six—
not counting the French constitution from 1928, which, with modifications, was used as
a magna carta by the new state up until 1949, or that of Abd al-Naser, promulgated in
1958) carefully avoided any talk of Islam as the country’s official religion or determining
the sharia as a source of legislation, which differentiates them from other magna cartas
promulgated in the Arab Islamic world. The Faisal Constitution of 1920 talks of Islamic
law (figh al-islami) as the main source of legislation—a more neutral form of expression,
with less religious responsibility than the term sharia, used in other Arab constitutions.!*

On balance, every Syrian constitution has been inspired by this approach, and by the

nationalism that surfaced within the context of Ottoman decadence.'*

The arrival of Ba’athism in 1963, with its markedly secular ideology and the subsequent
‘rectification movement’ (at-tashihiyya) introduced by General Hafez al-Assad in 1970,
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149 The Syrian constitutional texts are restricted to highlighting that Islam must be the religion of the presi-
dent of the republic, as with the text from the Faisal constitution, which indicated that this must be the
religion of the king of Syria. See Alejandra Alvarez Sudrez (2013). La religion en la trayectoria constitucio-
nal de la Repiiblica Arabe de Siria, in Paloma Gémez del Mifio (ed.). La Primavera Arabe, juna revolucién
regional? Madrid: Universidad Complutense, pp. 535-545.
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served to further deepen the secular path of the state.” The criticism of the policies of
the Assad government, led by Islamists and particularly the Muslim Brotherhood, were
nothing but reruns of the discontent that groups had shown against the secularisation of the
state since the 1940s—though on this occasion advantage was taken of the circumstance
that saw an Alawi elite, deemed atheist and non-religious, accused of joining other
minorities to weaken the large Sunni majority.””! This was to be the origin of the so-called
‘Syrian community issue’,'’*? a non-critical premise occasionally accepted by analysts and
researchers. In fact, the 1973 constitution consciously avoided making any reference
whatsoever to the religious taifas or personal status laws, even avoiding any mention of
religious courts—essential to the correct application of the ‘private sphere’ laws, in Arab
legal terminology—when dealing with the matter of judicial power."*?

Thus, the existence in Syria of patent religiously inspired laws for the private sphere —
in matters such as marriage, divorce, filiation or inheritance (collated in legal codes known
in Arabic as laws of ‘personal status’, al-ahwal al-shajsiyya) —alongside civil legislation for
the public sphere, preserved a model originally created by the Ottoman Empire in the 19"
century. As a result, the Syrian system perpetuated this legal and institutional ambiguity,
caused by the coexistence of archetypal structures of a modern and secular state organised
into confessional taifas.

On this issue, it is worth highlighting that the Syrian state has always acknowledged
the validity of laws on religious taifas decreed by the French in 1936 and 1938 (referred
to earlier), which were but the Ottoman millet duly adapted to the circumstances of the
Mandate. This recognition not only prompted the assimilation of Ottoman principles, it
also meant the acceptance, to the letter, of the list of taifas from throughout history, which

154

the French had inherited from the previous governors.” The state’s acceptance of these

decrees, which created numerous problems for the mandatary power, was tacitly developed
in the years following independence, until in 1957 certain minor details were changed by
means of a decree-law promulgated by President Shukri al-Quwatli.

The fact that the 1973 constitution avoided making any reference to the religious
courts must be understood as a purely rhetorical measure. In actual fact, the religious court
system (mahakim diniyya), responsible for ensuring the fulfilment of personal status laws

150  Raymond Hinnebusch (2001). Syria, Revolution from Above. Op. Cit., pp. 58-62.

151  Liad Porat (2010). “The Syrian Muslim Brotherhood and the Assad Regime’, Middle East Brief, 47, pp.
2-3.

152 Ignacio Gutiérrez de Terdn Gémez-Benita (2003). Estado y confesién en Oriente Medio: el caso de Siria y
Libano. Religion, taifa y representatividad. Op. Cit., pp. 127-128.

153 Dustur al-Yumhuriyya al-Arabiyya as-Suriyya. Op. Cit., n.° 33; Gregory S. Mahler (1996). Constitutional-
ism and Palestinian Constitutional Development. Jerusalem: Passia, p. 93.

154 The Arabic text on the arrétés, adopted by the Syrian state, follows the French original and can be read in
Qawanin al-ahwal as-shajsiyya lit-tawd’if al-urthuduksiyya wal-kathulikiyya wal-inyiliyya wal-arman was-
suriyan wal-musawiyyin [Personal Status Laws for Orthodox, Catholic, Evangelical, Armenian, Syrian and
Jewish taifas]. Damascus: Qassab Hasan (no date), pp. 7-18.
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corresponding to the religious confessions, was officially ratified in 1965. This ratification,
signed by Amin al-Hafiz, signified the official acceptance of a dual judicial system
comprising both secular and religious courts, which had been created by the Ottomans
and would make it to the Syrian Arab Republic via the French.'”

The taifal system described here, and the judicial system in which the religious courts
have a sphere of activity with civil consequences, still exist in present-day Syria. For a
secularly conceived state this gives rise to structural incoherence, which in turn results
in a series of immediate consequences: a) the religious communities recognised by the
Ottoman system immediately become indispensable state collaborators in terms of the
‘private’ civil sphere (this term is interpreted according to Ottoman jurisprudence); b)
in accordance with the above, every religious community has its own provincial courts
and appeal procedures, which boast significant autonomy (The taifas are responsible for
selecting judges, which do not necessarily have to be Syrian, and only the state receives
notification of each appointment); ¢) citizens are civilly obliged to have an assigned
religion, since everything related to marriage, inheritance, filiation and divorce is managed
by religious communities and their courts and is legally binding; d) given that every
community is awarded its own laws and has its own legal codes, there is legal inequality
among citizens, according to whether the person belongs to one religion or another; and
e) the abundance of legal codes in the form of personal status laws and courts gives rise to
frequent jurisdiction problems,"® particularly in the case of mixed marriages. In certain
specific cases there are even contradictions between civil law and religious law: for instance,
regarding the conversion by Muslims to other religions—permitted by the French law of
1936, which (as mentioned) was corroborated in 1957 and is still in force today, but strictly
prohibited by the sharia.'”
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ABSTRACT

This article shows how the current system of religious organisation in Syria relates to a
model that depends directly on the legislation established for this purpose during the
Ottoman Empire. The coexistence of this traditional system with a modern legislation of
Western and secular inspiration is a characteristic feature of the contemporary Syrian state.
This peculiarity can only be properly understood after an analysis of the political, legal and
social institutions that preceded and accompanied the establishment of the current Syrian
state.
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